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DEC!I SI ON

1.0.  grer BACKGROUND OFTHE COVPLAI NT AND APPEAL

1 Fireworks Advertising Uganda Linited, the "Applicant"held an "All Risks"
i nsurancepolicy with Cl C General |nsuranceConpany ttd, the"Respondent"
herein the policy covered computers and ot her equi pment for the period 7
Sept enber 2021 to 6 Sept ember 2022, with coverage for theft and ot her risks.
The Applicant inuaniy operated from Nyonyi Gardens, VNAMPEWO Avenue,
Kololo. 1n late Decenber 2021, theconpany began relocating its premnisesto
Nti nda Road, Naguru, conpleting the NDVEe by 7h January 2022. The
Applicant informed the Respondent about the change of premises on un
January 2022, after t herel ocation.

2. ON e January 2022, during the relocation period, UNKNOWN individuals broke
into the New premses at Ntinda Road, NagurU, and stole equi pment,
including 7 i Mac conputers and 3iaptops, valued at UGX 76,51 0,897. The
Applicant reportedthe burglary to the Uganda police, which confirned the
break-in throughvisibie and forcible entry.



3. The Applicant submitted aclaimforindemification to the Respondent 0N etn

January 2022. However, the Respondent denied the claim on the followng
grounds that;there Was NO theft within the meani ng of theinsurancepolicy,
the Applicant breached the geographical area clause of the policy by
relocating the premises, and the Applicant's notification of the change of
location WaS late, amounting to material non-disclosure. The Appli cantl odged
a conpl aint with thelnsuranceRegul at oryauthority Conpl ai nts Bureau (IRA)
on t he grounds that t he Respondent wongfully refused to i ndemifythe ioss.

.in its ruling delivered on 30th axit 2024, the | RA ruled that: the burglary

constituted & theft under the ternsof the policy, the Applicant breached the
i nsurance contractby failingto notify the Respondent about the prenises
change i» @tinely manner, justifyingt he Respondent' sdenial of the claim

Dissatisfied with the IRAS decision, both parties appeal ed whereof the
Appl i cant seeksto overturn the IRA s ruling that non-disclosure of the prem ses
shift justities £ € denial of their claim OnN theother hand, the Respondent cross
appeal ed, contesting the IRAs finding that there WwWasS @ theft under the
i nsurancepolicy.

On 1sin July 2024, bot h parties agreed onthe facts that, the Applicant had an
"AliRi sks" i nsurancepolicy, the burglary occurred on 3rdJanuary 2022 and t hat
the Applicant notified the Respondent of the change in prenises on un
January 2022, and the Respondent issued an endorsement policy on 10h
January 2022.

GROUNDS OF APPEAL and CROSS APPEAL/ | SSUESFOR DETERM NATI ON

The Applicant fites the instant appeal on grounds that: the Conplaints
Bureauerred in | aw and fact when i nisinterpreted Cl ause 10of t hepolicy,

t hereby erroneously concluding that the Applicant did not notify the
Respondent of the change in prenises.

The Conpl ai nts Bureau ered i» | aw and fact when . found that t h€snirt in
prem sesfromkololo to Naguru Was A mterial fac.

The Conpl ai nts Bureau erred in fact WheN .. failed to consi derthespecific
circunstances of the period during Which the Applicant undertook the
change i» preni ses,therebyariving at an erroneous concl usi onand;



10.

11.

12.

The Conplaints Bureauerred in |law and fact when . found that the
Applicantis not entitled to claimindemityunder the policy.

Havi ng been dissatisfied by part of the decision of the IRA the Respondent
equally fites @ Cross Appeal beforeis Tribunal on the ground that;

The IRAerred inlawand fact when . found that there was atheft within the
meani ng of the ai risks' | nsurancerpolicy.

At the schedul ingof the matter beforeus, the agreed issues for resolution as
constituted in the grounds of appeal are;
Whet her the Applicant's claimis payabl e and;

What renedi es areavailable tothe parties?

REPRESENTATI ON AND APPEARANCE

At the hearing of the Appeal before us, Counsel Okoka Jereni ah Emmanuel ,
and Mary adikin of OS Kagere Advocates joniy appeared for the Appli cant
and Counsel Paul Kaweesi, primose Nabi sereand Rose Nangendo fromdLibra
Advocat es appear ed for t he Respondent .

APPLI CANT" S SUBM SSI ONS

Inthe Applicant's subnissions in Support of the Appeal, the Applicant raised
an issue pertaining to theallegation that i« failed to notify t he Respondent of
therelocation of prem sesand that such onission constituted @ material non
di scl osure.

Counsel subnittedthat the Applicant notified t he Respondent of t hechange
of premisesvithin areasonabl etinme, and assuch, there Was no material non
disclosure. The claim remai nsvalid under the policy's geographical area and
transit s AWaY cl auses.

13. On whether there WaS theft within the meani ng of C ause 10 of the policy,

counsel subnittedthat C aUse 1Obf the policy defines theft as theft following

of fi ce/ hoUsebr eaki ngausi ngactual, forcible, visibl edanﬁgeto t he preni ses.
That the el ements required to prove theft, including deprivation of property.
office breaking, andvisiblie da”ﬁgeto prenmises, are nNet in tnis case.



14.

15.

Further that in relation to the deprivation of property that there was
Uncontrovertedevi dence showi ng that a break-in occurred at t he Applicant's

prem seson the night of s« January, 2022, with several conmputers stolen, as
coroborated by police reports dated ixn January, 2022, and isn June, 2023

cQunsel referred us to Exhibit AX6 at pages 21, 23, 24 of theapplicant's Tia
Bundl e.

That while the Respondent deniesthe theft, theyfailed to provi deevi dence to
support tnis denial. Counsel therefore submittedthat uncontrovertedfacts are

deenedadnitted counsel relied On the case of Vanbeco Enterprises Ltd v.
AttorneyGeneral (M scell aneoustpplication No. 2650f 2014).

16.1t Was submitted that there was visinie daAIMAQE to the prenisessincethe

thieves accessed the Applicant's premnisesby breaking @ wi ndow 1atch, as
stated in the police report dated 15th June, 2023 whi ch appear ed as Exhibit
AX6, page 24 of the applicant's ia Bundle.in addition that the testinonyof
AW (Frank wmthusi) confirmed the danmage, which was not controvertedby
the Respondent, meking .« adnissible evidence, to support wis argunent
counsel referred to thecase of Vanmbeco Enterprises Ltdv. AttorneyGeneral .

17. On t he question of nininal darrageand inlinewith the case of Di noServices

18.

Ltd v. Prudential Assurance Co. Ltd (1989) 1 All ER422, cQunsel subm ttedthat
even niniml danmage, suchasa brokeniatch, qualifiesaSforcible entry under
t he policy.

Wher east he Respondent argued that the Applicant was negligent having
failed to secure the wi ndows, the Applicant averred that such fact was
unsubst anti at edbased on the evi dence 1ed by AW2 (Francis kasura) and AWB
(Adoni a Ayebal e)Who confirnedthat thewi ndowswer e checked and | ocked
bef ore t he incident. Additionally, that the Applicant had hired KK Security
Services to ensurethe prenises' safety.

19. TheAppl i cant also identified flaws in the Respondent' sevidence particularly

pointing to thetestimonyof RM, it was subnittedthat the Respondent' sexpert
witness,adni tted he | acked qualifications to conduct @crininal investigation,
making his testinmony unreliable. Secondly, that RW'S contradictory
st at ement sand | ackof evi dence further under nm ne t he Respondent' sdef ense.
That t he Respondent' s phot ographi ¢ evi dence presented by R\/\Bonstitutes
hear say, as the witness did not visit the prem sesnor verify the authenticity of
t he phot ogr aphs counsel referred to Exhibit REX2 at pages 25-26. The Appl i cant

urgestheTribunal torelyon thepolicereports and disregard the Respondent's
unreliable and unverified evi dence.
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21.
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23.

The Applicant avers that the notification of relocation was NMRAMAE within A
reasonabl e period. The relocation WaS not A mterial factthat would void the
policy, &S it did not affect theisk assessnent or the validity of the clain. n
concl usi on, the Applicant praysthat t he Tribunal finds in favorof the Applicant
on a1 issues raised, acknow edgi ng the occurrence of the theft, the forcible
damage, and theadequacy of thenotification regardi ngtherelocation of the
premi ses. The Respondent's reliance 0N unsupported and contradictory
evi dence shoul d be di sni ssed.

That under cl ause 10 of the i nsurancepolicy, the Applicant Was required to
notify the Respondent of any mterial alterations in the circunstances.
However, the policy did not specify atime frame for such notification. The

Appl i cant aversthat evi dence was led throughwitnesses ( AW Frank Mt husi
and AW Francis Kasura) that notification of the office relocation WaS sentvia

emai | on 7n JanUary, 2022, ¢sixy days after the nbve began.

That in 1ight of the Respondent's evi dence, the Respondent's witness RW2
Joselyn Arinaitwe contradictednerself by rirst denyi ng and later admitting that

the Applicant notified them of the nbve after relocation. That this
i nconsi st ency undem nes the Respondent's credibility. Further that the
Appl i cant argues that the notice Was served within a reasonable tinme as
required by |l aw,citing Nowak v. United serv. Auto. Association, Where afour
week delay was deened reasonabl e. The Respondent's issUance of an
endor senent policy after the notification supportsthe Applicant's claim of

timely notice.

On the aspect of materiality of thechange of location, the Applicant contends
that the office relocation WaS not a material fact affecting the risk insured.
Accordi ng to National I nsurance Cor porationttd v. Kakugu Syl van, materi al
facts are those that significantly influence the underwiting process. The
Respondent issued the endorsenent policy W thout altering any terns or
prem uns, indicating that they did not considerthe relocation @ material
change.



24.That the policy's "geographical area clause® and "transit and away from

25.

26.

27.

preni sescl ause" provi ded coverage for portabl eitems, including conputers,
whi ch had worl dwi de coverage. Therefore, the relocation WAS anticipated
and did not alter the natureof therisk. 1n i« subnissions the Applicant also
argued that the Conpl ai nt s Bur eau wr ongl y f ocused on cl ause 10of the policy
(material alteration) W thout considering ot her provisions, particularly the
“Transit and AWAY fromprenises" clause, whi ch provides coverage for loss of
insured propertyeven , .« occurs at premn sesnot statedin the schedul e. The
Applicant further contends that any ambiguity in the policy should be
interpreted in favorof theinsured, citing National |nsuranceCor porationttd v.
Kakugu.

In light of the geographical area Cl aUsethe Applicant clainms that their | oss s
also valid under the "geographical area" clause, whi ch provides worl dwi de
cover for portable items. During cross-exannation, RW2' s t esti nonyregarding
the non-portabilityy of the equi pment was not credible, and no concrete
evi dence was presented to contradict the Applicant's claims. The Appl i cant
prayed that the Tribunal confirms that there WaS theft within the neani ng of
the policy, and that the claim: valid under the "geographical area' and
"transit and away fromprenises” clauses and that this Tribunal sets asi dethe
Conpl ai nt's Bureau' sfinding of material non-disclosure, findthat theApplicant
notified t he Respondent in @ reasonabletime, and direct the Respondent to

i ndemmi fyt he Applicant for i«s | osses.

RESPONDENT" S SUBM SSI ON

On the contentionasto whether theft occurred within the nmeani ng of the
i nsurancepolicy, the Respondent asserts that the Applicant failed to prove
theft as definedin the policy, whi ch requires "actual forcible visible danmage"
to the prenmises. They ar guethat NONE of the Applicant's witnesses or evidence
(including police reports and assessor fi ndi ngs) sufficientlydenonstrated that
force wasused to breakintothe preni sesor that anyvisibledamageoccurred.

Further that there areseveral contradictions pointed outinthe police reports.

The preliminary police report nentioned no damage to the back w ndow,

while @ later report referred to @ broken latch, leading to doubts about the
consi stency and accuracy of the evidence. That the Assessors' reports
reveal ed N0 signs of forcible entry or property damage, further underm ni ng
the Applicant's claim
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That i herewas non-disclosure of material alterations to theinsurancecontract
and therefore, the Respondent contends that the Applicant failed to disclose
its relocation fromkololo to Naguru, a material fact that shoul d have been
comruni cated to the insurer. This failure to disclose, according to the
Respondent, al | owed t hemto avoi d the contract under the i nsurancepolicy.

s argued that the Applicant's notification of therelocation by emmil on 7in
January 2022 was del ayed and that .. shoul d have occurred beforeor during

t he nove, not after the purportedtheft.

29.Finally, the submission questions the authenticity of the Applicant's evi dence

30.

31.

32.

regarding the stolen items, particularly the COMpUter invoices. Various
di screpanci esin the invoices raise doubts about their reiiavitity, leading to the
concl usi onthat the Applicant failed to prove the val ue of the al eged stolen

equi pnent. Consequently. t he Respondent prayed that the Tribunal disnisses

the Applicant's appeal with costs.

APPLI CANT' S SUBM SSI ONS | N REJO NDER

The Appl i cant di sagrees with the Respondent' sclaimthat theft WasS not proven
under the policy. Reaffirming their earlier subnissions responded that there are
tWotypesof burdensof proof: thelegal burden, which renmai nson thepaintirr,
and the evidential burden, whi chsnits based onthe facts presented by both
sides counsel MAdE referenceto the case of Kabaco (uy Ltd v. Tur yahi kayo
Bonny (Gvilsuit No. 14 of 20213.

Counsel argued that the Applicantrutines both burdens. Specifically, that the
Applicant's witnesses, FrankMithusi ( A\/\l)and Francis Kasura (AW2), testified
that thew ndow latch was broken by thieves to gai nentry, coroborating their
witness statenents. Secondly, that the prelininary and fina police reports.
dat ed iz2n January 2022and 15th June 2023 respectively, confirmforceful entry.
wher ethieves scal edthe perineterwal , brokethew ndow latch, and stolet he

Applicant's property. The +ina police report provides NDre detailed
concl usi ons.

That contraryto t he Respondent' sclaim the police considered forceful entry
early on. The Respondent' S ioss assessor, Miltiple Consul t Net worKk, intervieved

theinvestigating officer, M. Mvangu David, in 2022. Mvangu confirmed that
the wi ndow s locking systemwas tanpered with to gain entry. « Was the
Applicant's contentionthat the Respondent had anopportunitytointerogate
the police through their 1oss assessors but chose not to dO so. That .. was

therefore i nappropriate&orthe Respondent to attenpt further investigation via
Subnmi ssi ons.



33. The Respondent' s witnesses did not Meet the evidential burdern to provethe
absence of damige to the prenises, and their subnissions overl ooked the
uni que desi gnof the Applicant's sliding w ndows,whi ch t he Conpl ai nt's Bur eau
acknow edged in their ruling. The investigation by C aimCare comenced
4(four) days after the theft, whi ch occurred on sd January 2022. Bet ween s

January and 7h January, t he Appl i canthad to securet he preni ses by repairing
the broken wi ndow latch to avoi d further incidents. 1« WAS unrealisticto expect

the premises to remain in the Same condition uwtit the Respondent's
investigators arived. The Applicant submits that theft Was proven under the
policy and prayed that the Tribunal to uphol d this finding.

34.1n rejoinder tothe Respondent' s subnission on the clai mof non-disclosure of
the change in location, the Applicant urges the Tribunal to handle the
Respondent' s submission 0N tis issue with caution. That the Respondent has
adnmitted and deni ed receipt of the Applicant's noticeof change in Iocation
at different points in s Pl eadi ngsand subnissions, attenptingto distort the
facts. The Applicant further reiterated that there WaS NO specific tine
requirenent within thepolicy for notifying t heinsurer of thechange of prenises
and that duri ng cross-examnation, RV\Z (Joselyn Arinaitwe) acknow edged

this.

35.Counsel for the Applicant also pointed out the fact that he Respondent's
denial of @ny relationship with their agent, Ti not hy Enock, contradicts s OWN
Cross-exam nati omdnissions. The factthat an endorsenent policy Was issued
to t he Appl i cant shows that t he Respondent receivedthe change of Iocation
notice. That the Respondent nisinterpreted the Applicant's use of the word
"mandat ed"to nean ' "material."Furt her norehad t he change of premi sestruy
been a mterial fact,the policy would have stipulated a tinefranme for
notification, which i did not.

36. The Appl i cant enphasi zed that the cl auseregarding notification only applies
to significant changes that i ncreaset he risk of 10ss. The fact that NO prem um
adj ust ment was MAE following the change in location indicates that the risk
remai ned unchanged. The policy's provisions for portabl eitens under the

geographical area and transit clauses denonstrate that the change in
location WAS immterial.



37.On the evidence of purchase of stolen items, the Respondent chall engesthe
validity of the Applicant's invoices that are exhibited as Exh. AX7 due to
inconsistencies in the supplier's details. However, the Applicant contends that
theinvoices arereliable for deternnmining the val ue of the lost i tensfor reasons
that; the sanme invoices Were presentedto the Respondent at the tinethe

policy Was obtained and were accepted asSsufficient proof for providing
COver oage.

38. That t he Respondent's investigators, ClaimCare, verified the authenticity of
the i nvoi ces.The supplier explainedthe mismatch in invoicenunbers as a
printing eror, further confirnming their | egitimacy.Further that the authenticity
of the invoices Was not disputed beforethe Conpl ai nts Bureau, naking the
Respondent's current objections an afterthought. That therefore the
Respondent i« NOwW estopped fromaguestioning the invoices' validity, havi ng
previously investigated and confi med their authenti ci ty.

39.1n rejoinder to the contentionas to the inconpleteness of the claim form
wher eas t he Respondent argued that the claim formshoul d be di sregarded
because .« was neither signed nor dated. The Applicant asserts tns s an
afterthoUght, asthe Respondent never raised this issue in earlier proceedi ngs

or during the hearing.

40. The Appl i cant further submittedthat the claimform(AX4) was conpl eted with
t he assistance of the Respondent's agent, C aimCare, at thetineof | odgi ng
theclaim .« was theresponsibility of the Respondent to ensurethe formwas
properly filles out. Further that the Respondent had arrpl € opportunity to
request that t he f ormbe si gnedand dated but chose not t o dO so, thus wai vi ng
its right tochall enge i ON this basis.

41.1n conclusion, the Applicantreiterated itsprevious submi ssions and prayed that
the Tribunal finds that the Respondent erred in repudiating the claimand
prayed that the Tribunal rulesin the Applicant's favour.



DETERM NATI ON BY THE TRI BUNAL

42.This Tribunal s tasked with determ ni ngwhether the Applicant's claim for

| SSUE

43.

44,

45.

46.

i ndemmity under the insurance policy s valid, specifically addressingtwo
primaryissues: the occurrence of theft within the meani ng of the policy, and
the allegation of non-disclosure of material facts, particularly the Applicant's
relocation of premises. The subnissions by both the Applicant and the
Respondent have been considered, al ongsidethe relevant case |aw and
evi dence presented.

ONE- Whether theapplicant's claims payabl e?

VA& shal Ibreak tnis issueinto t WO sub issues as bel ow,
The rirst questionis whet her the Applicant's ¢l ai mrais under the definition of
theft asstipulated by O ause 1Q0of the i nsurancepolicy, whi ch requires "theft

following of fi ce/ housebreaki ngausi ngactual forcible visible damage" tothe
prem ses.

The Applicant's position s that @ theft occurred on the night of sd January.
2022, when nultiple conputers werestolen fol | owi ngabreak-in, as evi denced
by police reports and witness testinonies. The Respondent, however, disputes
that the theft occurred, argui ngthat there Was insufficient evi dence of "' actual
forcible visibledanage" asSrequired by the policy.

This Tribunal hascarefully anal yzedtheevi dence, particularly the police reports
dat ed 12n January 2022 and istn June 2023 (Exhibit AX6),whi ch detail @ break
in through & broken ratch. Wtness testimonies, such as that of AW (Frank
Mithusi),. confirned visible damage to the prenises. The |aw on witness
disqualification allows for preclusion of witness evidence where the witness
does not bear the relevant qualifications. Such preciusion NMRAY be justitied
wherethewtness i« foundto be i nconpetent or wher etheir evi dence i« found
to beirrelevant. See; Sections119to 128 o the Evi dence Act Cap 8.

The Respondent's expert witness, RW, admitted lacking qualifications to
conduct @ crimnal investigation, undermning the credibility of the
Respondent' s position. NO one MY be al | owed to gi veevi dence asan expert
unl ess his or her profession or courseof studygi veshi mor her nDr e opportunity
o j udgi ngt han ot her peopl e. See; Rv. Silverlock [1894]2 Q B. 766).

10



47.

48.

Unless his or her attendance . waived by the opposing party, the expert
witness nust be subj ect ed to crosS-exanination in Court.MBr € subnission of
opinion by an expert through any certificate or any ot her docunent . not
sufficient. Al t hough expertise coul d be gai ned fromeither @riea of Studyor as

aresult of practical experience, before a Court adm ts evi dence of an expert
i« must be satisfied that thewtness has the appropri at eexpertise. The Court i
expected tOrule On the qualifications of an expert witness, relying Mai nlyon
what the expert hinself or herself explains. 1n the instant case that expertise
Was not established by evi dence.

Mor eover, the Respondent's photographic evidence, as argued by the
Applicant, constitutes hearsay since RAB did not visit thepremi sesto verifythe
authenticity of the photographs. RWB's photographi c evi dence constitutes
hear say si ncethey did not visit the prem sesto verify the authenticity of the
phot ogr aphs. Hear say evi dence has been addressed to the extent that i
adnissibility into evi dence asenunciated in the case of Des Raj Sharma v. R
[1953] EA 512: This Ccase underscores that hearsay evidence, which s not
subj ectto cross-exanination, cannot be relied UPON to prove thetruth of the
matter asserted. i1n the present context, Si nce RWB did not personally visit the
prenises, theycoul d not verify or aut henti cat et he phot ogr aphs, maki ng their
t esti nonyr egar di ngt he phot ogr aphs hear say and inadnissible by tnis Tribunal .

49.1n any case, the Suprene Court has highlighted the inportance of personal

know edge in giving testinmony. in light of Section59of the Evidernce Act Cap
8 ora evidence nust be direct, and Section 60 thereof states that "Oral
evi dence nust, in a1 cases what ever, be direct; that isto say i refersto afact
whi ch coul d be seen, . nust be theevidence of aitness WhO saysheor she
Saw it. Therefore, witnesses NUSt givedirect evidence based on what they
personal Iy observed or verified, and evi dence based oninformation fromot her
sQurces wi t hout personal verification s hearsay. See; Sejjaka Nalima v.
Rebecca Musoke, SCCA No. 12of 1985.
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