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DECI SI ON

1.0. BACKGROUND TOTHE APPEAL

1. The APPLICANT took out @ Domestic Package Insurance Policy with the
Respondent in respect to nis property conprisedin and known asBlock 244 Plot

221.02257I and at Kisugu, Kanpal a for t heperiod starting 1 February2022to31 January

The APPLI CANT pUrported to have pl aced the policy cover with the Respondent
through an i nsurancebroker/agent known as ' Pentad Insurance Services Ltd'

whi ch conpany requestedthe i nsurancecover on behal f of the Applicant.

3. n Decenber 2022, the applicant/insred  verbally notified the Respondent' s
officers of the | eakage Of & national Water and Sewer age Cor por at i on(nati onal
Water And Sewerage corporation) Pipethat had caused damageto nis insured
property. The Respondent appoi nted & ioss assessor to assess t he damageand ioss
but the oss assessor could not conclusi vely assess the ioss. DUE to the varioUs
reasons that Were notified to the Applicant, the Respondent declined to

conpensate the Applicant for the ioss.

4. This pronpted the Applicant (o e Q conpl aint with the | nsuranceRegul at ory
Aut hori ty- Conpl ai nts Bureau vide; Conpl aint No. | RAB/ COVP/ 15/ 7/ 23  agai nst
the Respondent seeking conpensation for the 1oss arising from the above
menti oned insurance contract. ONthe 9hFebruary2024,t he authority delivered s
decision in favor of the Respondent, where . was found AN others that the
claim V\@S not payabl e asthe Applicantdid not discl oseamaterial fact pertinent
to the insurancecontract owed to the Respondent by not tuiy disclosing the



10.

resencg of the water pipes and the presence of | eakagesthat had previously
Curred.

REPRESENTATI ONAND APPEARANCE

Atthe hearing, the APPLI CANT Was represented by Counsel George Arinaitwe of
M s PNK Advocat es. The Respondent was represented by Counsel pPaul Kut eesaof
M s Arcadi aAdvocat es.

EVI DENCE AND SUBM SSI ON i1 n SUPPORT OF THE APPEAL

3.1 THE SUBM SSI ONS OF THE APPLI CANT

The Applicant submittedthat nis insurance contract with the Respondent, dat ed
9h March 2022, i« under scrutiny to det er mi newhet her Pent ad | nsurance Services
Linited acted as an insurance agent for the Respondent or as a broker for the
APPLI CANT.The Donmest i ¢ Package Policiesissued to the Applicant (ExhibitsAXL,
AX 2, AX s, and RX 1) consistently identifyPentad Services Linited as"the Agency."

Counsel for the Appl i cantreliedon the Black'sLaw Dictionary to define 'anagency
as afiduciary relationship where One party, the agent, is authorized to act on
behal f of another, the principal, and bind themthrough their actions'. . Was
cont ended that this relationship Was confirnedby t he Respondent ' switness, RW
Paul Kai gwa, during cross-exan nation.

wwas sUbni ttedthat the I nsurance Act defines an "insurance agent"asa person

appoi nted by aninsurer to soicit insurance Appeal s or negotiate coverage onthe
insurer's behalf whereas an "insurance broker." on the other hand, is an

i ndependent contractor WO arrangesinsurance contracts for either @n insurer or

A prospective insured. The Applicant enphasi zed during cross-exanmination that
Pent ad | nsuranceservices Linited acted for the Respondent, not for him

N this issie, i WAS argUed that Pentad I nsurance Services Linited acted asthe
Respondent ' sagent, gi venthat i had i know edge of the insured prenises and
there WAS NO direct interaction between the Applicant and the Respondent
outside of the initia call and site st

For the second issee. the Applicant submittedthat i i« @ requirenent to have a
proposal form That the requirenent of aformal proposal formin insurance
contracts is outlined in Section 64 of the |l nsuranceAct. This section mandates that

i nsurers MUSt obtain approval fromthe I nsurance Regulatory Authority (IRA) for the
text or format of their policy or proposal forns. Counsel thus enphasi zed that a
proposal fornisessential for thevalidityof aninsurancepolicy in Uganda and t hat
an insurer cannot bypass s requirenent without conpromn sing regulatory
oversight. Counsel relied on thetext relating tothesignificance of @ proposal form
whi ch he contended Wwas further supportedby mMacGllivray on | nsurancelLaw.
whi ch explains that insurers MY wal vet heright to additional disclosures it they ask
specific questions in @ proposal form
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Counsel also submitted that the Applicantestitiea that the Respondent did not

provide himwth a proposal form before issuing the insurancecontract,
stat enent that - cl ai med to have remai ned uncont est ed. Ref er ence was hade

to the evi dence of RW Paul Kai gwa wherein Counsel pointed out that during

cross-exanmination  NO proposal formwas issued to the Applicant and that tnis
omi ssion indicates non-conpliancewth legal requirements by t he Respondent.

in respect to thetnira issue, t he Applicantrelied ON the case of National | nsurance

Conmpany Linmited v. Kakugu sylvian (avii Appeal No. 040 of 2015). wherein the
H gh Court of Uganda enphasi zed that the principle of ut nost good raitn, asstated
in Section 17o0f the Marine |l nsuranceAct 2002, applies to |linsurance business.
Further, the materiality of representations nmust be assessed based on their
influence ON a@N insurer's decision to accept therisk or determ nethe prem um

13.Counsel also notedthat formisrepresentation or non-disclosure to b€ proven,there

14.

15.

16.

17.

nust be evidence that a false statement or onission influenced the insurer's
decision. The present case lacks evidence of such nisrepresentation by the
Appl i cant . Additionally, Section 17 of the Marine |nsuranceAct inposes an
obligation ON insurersto make inquiries. it NO inquiriesare rrade, any undi scl osed
information that diminishes therisk s not required to be disclosed by t he insured.

in summary, the Applicantalleged that hewas not provided with & proposal form
and there i« no evidence of nisrepresentation or non-disclosure ON his part.
Therefore the responsibility to inquire about nmaterial facts rested with the
Respondent , WhO failed to urin this duty.

Counsel cont ended that t he Respondent hasfailedto provi deevi dence that any
inguirieswer e made toeither the Appl i cantor t hebroker. The Applicant nenti oned
that the Respondent inspected before the insurance coverage WaS issued.
However, thereis no evi dencethat the Respondent raised any questions during this
i nspecti on.

Secti oni7(4) of the Mari nel nsuranceAct (M A)2002 provi ded that whet her @ non
disclosed Circumstance:s material or not s @ question of fact. The Applicant
cont ended that t he Respondent has not present edany evi dence to show that any
non- di scl osed information WAS rmaterial. Further, that materiality should be
det er mi ned by whet her t he Respondent woul d have either declined toissue the
policy or increasedthe premium had they been aware of the undisclosed
information. The Respondent, represented by Managi ng Director M. Bal asundar,
merel ystated that the policy woul d not have been issued or that the prem um
woul d have been adjusted, but did not provide evi dence to supportt hesecl ai ns.

He i npl or ed:nis Tribunal to be gui ded by the provisions of the M A 2002 i» maki ng
ws decision. Counsel cited the case of Pan Atlantic | nsuranceCo. Ltd V Pine Top
I nsuranceCo. Ltd [1995] AC 501, wher ei nt he HouUse of Lords held that the test for
disclosure and nisrepresentation s Whet her the undisclosed or nisrepresented
information woul d haveinfluenced @ prudent insurer's assessnent of risk. Material

information s that whi chwoul d affect theprem umcharged or other policy terns.
The insurer must show that « was i nduced by the non-disclosure to enter the

3



contract on s ternms, with the burden of proving inducenent and .. effect Iying
with the inswrer. 1n the instant case, the Respondent has not met s burden.

18. The Appl i cantinvited t he Tribunal to det er mi newhet her t he non-disclosed factthat
"there being National Water And Sewerage Cor porati onpipes whi ch had at one
ti meburst”woul d haveinfluenced the Respondent torefuse coverage or offer it0On
different terms. ThefactCalNMBtolight only after dflood occured under theinsured
bui | di ng.

19Counsel referedto the testinonies fromepaul Kai gwa and Frederick K Ronoh i
whi ch he not ed that theyindicate that the Applicantinforned the Respondent of
thenational Water And Sewer age corporation pi pel eakage after the policy Was
al readyin pl ace. Furthernore, Paul Kai gwa and Ronoh confirnedthat the | eakage
ocCurred previously, and a team fromthe National Water and Sewerage
Cor porati onvisitedthe premses for repairs. However, the Respondent alleges that
the Applicant's non-disclosure of thepipes and previous | eakageswoul d have i ed
themto decline the policy or exclude coverage for such incidents. That the
renewal of thepolicy after the disclosure underni nesthe Respondent’ Sclaim that
t he non-disclosed information WaS material.

20. Regardi ng the issue of whether the insurance contract WAS iilega, counsel
submi ttedthat the general rule is that the burden of proving iilegality ties with the
party alleging it in this Case, the Respondent reiies ON A letter fromthe National
Wat er and Sewer age Cor porati on(National Water and Sewer age corporation)
dat ed 2nd March 2023,to argue that the contract is illega because the building
was constructed above National Water And Sewer age Corporation water pipes
wi thout proper consent. That, however, no witness fromnationa \Water And
Sewer age Cor por ati onnvas called to substantiate this claim The Applicant testified
that the property wWasS devel oped in 1990, before t he enact nent of the WAt er Act
Cap 164, and any wat erwor ksinstalled at that tinme are deemed to have had t he
necessaryconsent under Section 77(5) of the Act. Therefore, the provisions of
Section 10lof the Water Act dOnot appl yretroactively to t heinstant case.

21. TheRespondent ' sreliance on the National Water And Sewer age corporation's
letter is insufficient to ProOVEe illegality, especially since National Water and
Sewer age corporation did not order the renoval of the building but instead
reconmended that the Applicant relocate theleaking water pipes. The | nsurance
Regulatory Authority (|RA) should not have decl ared the building iitega, as that
was beyond its juisdictionn.  The Applicant argued that t he Respondent failed to
provethat theinsurance contract isiilega hence the Tribunal shoul dnot deny the
claim based on al | egediiiegaity.

22.rinaty, regarding remedies, the Applicantargued that he i entitied to an order
requiring the Respondent to perform the insurance contract and pay
conpensat i on. The Respondent never repudi ated t hecontract and evenr enewed
the policy with anincreasedprem um after the alleged non-disclosure becanme
known. Counsel argued that the case of Kenindia Assurance Conpany Ltd vs
Kani thi & Anot her (2004) 2e A ( CAK)iiiustrates that @n insurer cannot repudi at ea
policy after accepting premuns wth know edge of non-disclosure. The
Respondent' s confrontational stance with the National Water and Sewerage
Cor porati ondoes not justiry their attenpt to label the contract as iiega. The
Respondent ' sactions suggestt heyacknow edged thevaidgity of thecontract, and
therefore, theyshoul drutintheirobligations under it



23.

24.

25.

3.2. SUBM SSI ON BY THE RESPONDENT

For the s issue, the Respondent argued that Pentad | nsuranceServices Linited

oper at edasan insurance broker for the Applicantand not asan i nsuranceagent
for t he Respondent. According to Section 2 of thelnsuranceAct, Cap. 191, an
i nsur ancebroker s distinctf roman i nsuranceagent . The f or meract si ndependent | y
on behal f of the insured, whilethe ratter represents the insurer.

The Respondent ref erencedexhibit REX 9, whi ch iistes Pentad | nsuranceservices

Linited &S alicensed INsSurancebroker, confirnming s role as an i ndependent
contractor working for the Applicant. The Applicant acknow edged i Nnis witness
st at ement that Pentadservices Linited had been handling nis i NSurancematters
for @long tinme. Thus, the Applicant cannot NOW claim that Pentad was acting on
behal f of the Respondent. Counsel for t he Respondent submi ttedthat theprinciple
in Roko construction (R LinitedvEnsond obal Linited &Anor: H.c.c.s. No. 6750f

2016 supports that once afact . adnm tted,. need not be proven unless thecourt
deens ot herwi se.

Further Pentad | nsuranceservices Linmited acted asa broker for t he Appl i cant pot
as an agent for the Respondent. On tnis issue counsel invited, the Tribunal to find

that Pentad Insurance services Linited represented the Applicant in the
negoti ations.

26.0N the i ssue asto whet her the Respondent WaS required to offer &f or mal proposal

27.

28.

29.

to the Applicant before the i nsurancecontract WasS issued, the Respondent
submi ttedthat i« Was neither required to nor did i« offeraformal proposal to the
Appl i cant beforethe i nsurancecontract. The Respondent’ sst andard procedur e

involves receiving requests for cOverage, issuing & quotation, and providing the
policy upon paynent.

tn tis Case, Pentad Insurance services Linited requested ON behalf of the
Applicant, and the Respondent jssued @ prof or ma i nvoi ce. Upon payment, the
insurance policy WasS issued. That in the absence of formal documents during
Contract negotiations does not invalidate aNi NSUranCecontract, asestablished |,

suttish International Food Processors (U Linmited &ANOr v Egypt Air corporation t/a
Egypt air Uganda, avii Appeal No. 150f 2001

Since both parties Were in agreement on the essential terms of the policy, the

Respondent Was not obligated to offer @ fornal proposal form The Respondent
therefore invited the Tribunal torulein favor of t he Respondent on tnis issue.

ON the issue of whether there was any pisrepresentation  Or nondisclosure of @
material  fact by the Applicant in respect of the insurance contract, the
Respondent’s position WAS that the insurance contract Was based on the
"uberrinaeidei: principle, requiring ut most good taith. That the Applicant's failure
to disclose the presence of |arge water pi pes beneath the insured property and
the previous | eakagesWas & material nondisclosure that rendered the contr act

voidable. Further, t heexistence of the national \Water And Sewer age corporation
wat er pipes and the historyof Ieaks were facts that @ prudent ynderwriter wQuld
consider crucial in assessing therisk



30. Counselrefered to C ause 2of the General Conditions of the Policy (Exhibit REXI )

whi ch mandat ed t he Appl i cantto disclose aii material facts, that the nondisclosure
therefore breached tnis obligation. The Respondent reliedON Hajji Kavuma Har oon
v rrst | nsuranceConpany Linited, HCCs No.4420f 2013, whichreaffirned the
i mportance of rui disclosure in insurance contracts. Counsel concluded that the
Applicant's failure to disclose these material facts constitutes nisrepresentation,

justitying the Respondent' sposition that the contract is void and that tnis Tribunal
shoul d find accordingly.

31.For the Respondent .« wWas argued in reliance on the case of Haji Kavuma Har oon

32.

33.

v. mrst I nsuranceConpany Linited, HCCS No. 442 of 2013, the legal principle
established is that the insured MuUSt disclose ai material facts to the insurer, Whi ch
are known to themand relevant to the insurer's evaluation of theisk. Filure to

disclose such material facts entitles the insurer to void the policy, provi ded.. can
denonstratethat t henon-disclosure influenced theterns of t hecontract.

i« Was argued that before tinaizing the insurancepolicy, the APPLI CANT knew
about the large transnission pipes running beneath nis honme, whi chwer e prone to
breaking and potentially causing damage but chose not to disclose this crucial
information totheRespondent.

Additionally, the Structural Condition Assessment Report fromMacro Technics
Limited (included in REX 6) indicates the presence of @ National Water And
Sewer age Cor por ati ontransnission pi pe under the house, whi ch had previously
| eaked and was repaired by nNational Water And Sewer age Corporation. That this

information, known to the Applicant at thetine of policy procuremnent, was not
disclosed to t he Respondent.

34.Further, the Applicant's witness statenment showed that M. Sol onon Rubondo of

35.

36.

Pent ad | nsuranceservices Linited WAS fanmiliar with the risks associ atedwith the
property. Nevertheless, Pentad, acting on behalf of theApplicant, did Nnot inform
the Respondent about the transnission pipe or s previous | eakage. Such an
omission therefore constitutes Afailure to disclose material facts. .« WAS the position
of the Respondent that know edge of these material facts woul d have affected
any prudent underwriter's risk assessnentand prem um cal cul ati on.

The burden was on the Applicantto denonstrate that either he or nis broker
Pent ad i nf or nedt he Respondent of these material facts. The Applicantdid not
provi de evi dence to show that either party disclosed the transnission pPipeor i
history of |eakage. in contrast, RW's testinony, which was not contested,
confirmed that these facts Were unknown to the Respondent at the time of
contract formation. Counsel urged tnis Tribunal to uphold the finding of the
Conpl ai nt sBur eau.

Additional Iy, under General condition 4 (V) of thePolicy, the insured s required to
protect the propety fromfurther damMageand not abandon .. t heysubmi tt edt hat
this condition WaS breached by the Applicant. According to the letter from
National \ater And Sewer age Cor porationdated 2nd March 2023 (part REX 6)
advi sed the Appl i canton rernedial actions to prevent further danmage. That the
Applicant failed to undertake these measures and abandoned the property,

violating policy termsand that thus t helnsurance Regulatory Authority (RA)ightIy
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det erminedthat the Applicantbreached theduty of ut mst good faith by raiting
to disclose the transnission pipes and | eakage.

The Respondent also raised an issue as tothelegality of theinsurance contract
bet ween t hemand t he Applicant. Was argued that theinsurancecontractwas
made illegal by the Applicant's construction of the insured property over a
National \Water And Sewerage Corporationwater transnission pipes, violating
legal requirements enbedded under section 101(1) (6)of the Water Act Cap. 164
whi ch prohibits building or fitiing within 4(four) metersof any workswithout the
authorityy's ~ CONSENt. Counsel further cited that Section 101(7) whi ch nmakes . an
of fence to contravene s section or any conditions attached to authority
approval s.

Counsel relied On the principle that ONe cannot benefit fromtheir wr ongdoi ng s

well established. This principle WaS discussed in Candiruasinia Binnia Centenary
rural Devel opnment Bank, H.c.c.s No. 0022 o 2016,wher ei nJustice St ephen Mubiru
el abor at edon the Latin maxi m ' eXturpi causa non oritur actio . He stated that the
pinciple enphasi zesthat courts w1 not enforcerignts arisingfromactions deenmed
sufficiently  anti-social. Si ncet he Respondent's evi dence shows that the Applicant's
house, t he subject of t heinsurance contract, WASbuilt illegally OVEr National WAter
And Sewer age corporation pipes. The Applicantdid not prove that he obtai ned
the necessary consent from National vater And Sewerage Corporation.
Additional Iy, Section 19(2) of the Contracts Act, 2010 renders agreenents void .
their obj ect isunlawful, prevernting any proceedi ngsto enforcesuch agreenents
or recover noney.

The Respondent thus invited this Honourabl e Tribunal to disniss the appeal as
meritless uphol d the decision of the Insurance Regulatory Authority's Conplaints
Bur eauand awar d t he Respondent with costs forthe appeal .

DETERM NATI ON BY THE TRI BUNAL
To pl ace wnis appeal in proper context, fromthe pleadings and subnissions of the
parties to this appel , thepoints of contention ascited by counsel forboth parties

as enbedded .t he APPLI CANT' Sgrounds as stated in i« Statement of facts and
reasons in support of the appeal aresunmari zed in t heissuesbel ow

Whet her in negotiating the insurancecoverage leading to the insurance
contract dated an March 2022 between the APPLI CANT and the Respondent,

Pentad |nsurance services imted acted as an insurance agent of the
Respondent or asan | nsur ancesroker of the APPLI CANT?

\Whet her the Respondent Was required to offer @& formal proposal formto the

APPLI CANT for the insurancecontract, and f so, whether the Respondent
availed the APPLI CANT with @ proposal formbefore thei nsurancecontract?

Whet her there WaS any nmisrepresentation or non-disclosure of @ material fact
made by the APPLI CANT « respect of the i nsurancecontract?



(ivy \Wiether the |l nsurancecontract Was |l egal ?

(v) What renedi es areavailable totheparties herein?

5.0. THE DECI SI ON

RESOLUTI ON OFissue ONE - Whet her in negotiating thei nsurancecoverage |eading tothe
insurance contract dated an March 2022 between the Applicant and the Respondent,
Pent ad | nsuranceservices Linited acted as an i nsuranceagent of the Respondent or as
an I nsurance Broker of the Applicant?

41. W& have had thebenefit of perusing the submissions put across by both counsel

for the parties and We find i vita to lay abackground to the contentions by the
parties.

42. Accordingto theevi dence on record by both parties, What i< in contention s that
Pentad Insurance Services Linited acted on behalf of the Applicant or the
Respondent but not both. Asto whet her t hesaid Pentad | nsuranceservices Linited
acted asan insurance agent for the Respondent or as @ broker for the Applicant.
The Applicant alleges that the Donesti c Package Policiesissued to theApplicant
and exhibits AX 1. AX2, AX 6, and RX 1 a1 refer to the said Pentad Insurance
Services Linited aS"the Agency."On the ot her hand, the act defines WhO an agent
is interns of his/her role.i.e. ON€ WNO soicits insurance contracts ON behalf of the
Insurer and the broker s an independent contractor WhO arrangesi nsurance
contracts for either &N insurer or @ prospective insured. See; Oriental |nsurance
Brokers Ltdv. Tr ansocean( Ltd S. C. avit Appeal No. 55 of 1995;

43. B vish to expound on the above context by addi ng that agent s and brokers act
as internediaries between the insurancebuyer and the insurers. These can be
either "insurance agents" or "insurance brokers".

44. Section 2of the | nsuranceAct Cap 191 formerly No. 6 of 2017 defines an"insurance
agent” as @ personappoi nted and authorised by an insurer to soiicit i NSurance
applications or negotiate insurance COVerage On behal f of theinsurer or to perform

of her functions of @n insurance nature that MAY be assi gnedto hi mor her by the
insurer, @NMd WO inconsideration for hisor herservices receives comm Ssi onor ot her
renmuner ati onf romt heinsurer.

45. "insurance broker” MMEBANS a peson, not bei ngan insurance agent,Who acting as
ani ndependent contractor for & comm Ssi onor renuner ation

(a) negotiates or arrangesinsurance contracts ON behalf of aN insurer or prospective
insured, ot her t han hinself or nerseit: or

(b) advises an insured or prospective insured ON ns or her insuranceneeds and
requirennments;

I nsurancegent shave contractual agreements (knownasappoi nt ment s)with insurers

that set UP the guidelines for the policies they can ofer and the terns of their
remunerati on.

46. 1n other words, an insuranceagency suis policies ON behal f of insurersthat have
granted:. anappoi ntnent.



